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DIGEST: 

Award on the basis of initial proposals is 
proper where the selected proposal does not 
vary substantially from the solicitation's 
requirements, and acceptance of it without 
discussion will result in a fair and reason- 
able price. 

Chemex Alaska protests the award of a contract for two 
mobile washer systems to Bear Pump Company under request for 
proposals (RFP) No. DTFR54-83-R-00019 issued by The Alaska 
Railroad, Department of Transportation (Railroad). Chemex 
alleges that Bear Pump's proposal did not conform to the 
RFP. We deny the protest. 

At the outset, we note that the Railroad has requested 
this Office to dismiss Chemex'sprotest as untimely because 
we did not receive it until June 28, more than 10 working 
days after the June 3, 1983 award to Bear Pump, when Chemex's 
basis for protest arose. Under our Bid Protest Procedures, 
however, protests must be filed with either the contracting 
agency or this Office not later than 10 working days after 
the basis for protest is known or should have been known, 
whichever is earlier. 4 C.F.R. 6 21.2(b)(2) (1983). Here, 
Chemex timely protested the June 3 award by letter to the 
Railroad dated June 14. Chemex's subsequent protest to this 
Office, filed before the Railroad resolved Chemex's initial 
protest, did not have to satisfy the same 10-day filing 
requirement, and therefore will be considered on the merits. 

The Railroad issued the RFP to obtain both a locomotive 
washer (AR-01) and a passenger car washer (AR-02). Five 
proposals were received, which were evaluated without dis- 
cussions or negotiations with any offeror. As a result, the 
Railroad awarded a contract to Bear Pump on the basis of its 
initial proposal. 
proposal was nonconforming because its offered washer 
systems did not meet certain specified requirements of the 
solicitation. Chemex principally objects that Bear Pump's 
proposal showed that its two systems had much higher spray 

Chemex now protests that Bear Pump's 
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n o z z l e  p r e s s u r e s  t h a n  t h e  1500 pounds per s q u a r e  i n c h  ( p s i )  
s p e c i f i e d  i n  t h e  RFP as  t h e  maximum allowable p r e s s u r e  f o r  
e a c h  washer .  The s p e c i f i c a t i o n  i n  i s s u e  r e q u i r e d  "up to  
1500 p s i  a t  O o  t o  65O s p r a y  p a t t e r n  a t  s p r a y  nozz le ."  Bear 
Pump's proposal for  t h e  locomot ive  washer  i n d i c a t e d  a 7.7 
g a l l o n s  per minu te  f low r a t e  a t  6,000 ps i ;  f o r  t h e  p a s s e n g e r  
washe r ,  t h e  proposal i n d i c a t e d  a f l o w  ra te  o f  6 g a l l o n s  a t  
3,500 psi .  The proposal also i n d i c a t e d  t h a t  bo th  n o z z l e s  
were a d j u s t a b l e  t o  h i g h e r  and lower pressures. Chemex a lso 
c o m p l a i n s  t h a t  Bear Pump's c l e a n i n g  s o l u t i o n s  are n o t  chemi- 
c a l l y  n e u t r a l .  

The Railroad h a s  responded by s t a t i n g  t h a t  a l t h o u g h  
Bear Pump's proposal showed h i g h e r  s p r a y  n o z z l e  p r e s s u r e s  
t h a n  prescribed i n  t h e  RFP, t h e  a g e n c y ' s  e v a l u a t o r s  knew as  
t h e  r e s u l t  o f  a pr ior  d e m o n s t r a t i o n  t h a t  b o t h  Bear Pump 
s y s t e m s  were a d j u s t a b l e  so t h a t  s p r a y  n o z z l e  p r e s s u r e s  c o u l d  
be kept  a t  or below 1500 psi .  
p o i n t s  o u t  t h a t  it d i d  n o t  s o l i c i t  c h e m i c a l s  as pa r t  o f  a n  
o f f e r ,  b u t  ra ther  o n l y  p r o v i d e d  t h a t  i f  a chemica l - type  
s y s t e m  is  proposed, t h e  c h e m i c a l s  must  be n e u t r a l  a c c o r d i n g  
t o  f e d e r a l  and Alaska s t a n d a r d s .  The Railroad s ta tes  t h a t  
it buys  c h e m i c a l s  s e p a r a t e l y ,  and t h a t  b o t h  Bear Pump 
s y s t e m s  are compatible w i t h  t h e  c h e m i c a l s  t h e  Railroad 
p u r c h a s e s .  

I n  a d d i t i o n ,  t h e  Railroad 

Federal Procur-ent  R e g u l a t i o n s  S 1-3 .805-1(a) (5)  
(1964 ea.) p rov idep  - h a t  award may be made on t h e  bas i s  of 
an  i n i t i a l  proposal when it c a n  be c lear ly  demons t r a t ed  from 
t h e  e x i s t e n c e  o f  a d e q u a t e  c o m p e t i t i o n  or a c c u r a t e  prior cost 
e x p e r i e n c e  w i t h  t h e  p r o d u c t  or s e r v i c e  t h a t  a c c e p t a n c e  o f  
t h e  most f a v o r a b l e  i n i t i a l  proposal w i t h o u t  d i s c u s s i o n  would 
r e s u l t  i n  a f a i r  and r e a s o n a b l e  price. I n  t h a t  regard, w e  
have  c a u t i o n e d  t h a t  award may n o t  be made on t h e  basis of an  
i n i t i a l  proposal when t h a t  proposal s u b s t a n t i a l l y  v a r i e s  
from t h e  r e q u i r e m e n t s  of t h e  RFP. Where a n  o f f e r  is 
u n c l e a r ,  c o n t a i n i n g  i n c o n s i s t e n t  or ambiguous r e s p o n s e s  to  
s p e c i f i c  RFP r e q u i r e m e n t s ,  it becomes u n c e r t a i n  what t h e  
o f f e r o r  is p r o p o s i n g  t o  f u r n i s h  and what  t h e  government is 
c o n t r a c t i n g  f o r .  Corbetta C o n s t r u c t i o n  Company o f  I l l i n o i s ,  - I n c . ,  55 Comp. Gen. 201 ( 1 9 7 5 ) ,  75-2 CPD 1 4 4 .  

Here, w e  have no  r e a s o n  t o  q u e s t i o n  t h e  Railroad's 
judgment  t h a t  t h e  f i v e  o f f e r s  r e c e i v e d  c o n s t i t u t e d  a d e q u a t e  
c o m p e t i t i o n ,  and t h a t  Bear Pump's o f f e r e d  price was f a i r  and 
r e a s o n a b l e .  See Bruno-New York I n d u s t r i e s  C o r p o r a t i o n ,  
B-184679, J a n u a r y  22, 1976,  76-1 CPD 36. F u r t h e r ,  w e  c a n n o t  
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c o n c l u d e  t h a t  Bear Pump's i n i t i a l  proposal was m a t e r i a l l y  
nonconforming,  as a rgued  by Chemex. The proposal o n l y  
i n d i c a t e d  h i g h  p r e s s u r e s  for par t icular  f low rates; Bear 
Pump d i d  n o t  t a k e  e x c e p t i o n  t o  t h e  d e s i g n a t e d  p r e s s u r e s :  and 
t h e  proposal s p e c i f i c a l l y  i n d i c a t e d  t h a t  t h e  n o z z l e  pres- 
s u r e s  c o u l d  be a d j u s t e d .  Moreover,  Chemex does n o t  s u g g e s t  
t h a t  Bear Pump's o f f e r e d  s y s t e m s  were n o t  t h e  same as  t h o s e  
p r e v i o u s l y  demons t r a t ed  t o  t h e  Railroad. 

F i n a l l y ,  a s  t h e  Railroad p o i n t s  o u t ,  t h e  RFP does n o t  
s o l i c i t  c h e m i c a l s ;  a l t h o u g h  w e  r e c o g n i z e  t h a t  Bear Pump d i d  
o f fe r  t o  f u r n i s h  c h e m i c a l s ,  w e  have no  r e a s o n  to  b e l i e v e  
t h a t  Bear Pump's washe r s  would u s e  c h e m i c a l s  t h a t  do n o t  
meet t h e  Rai l road 's  needs .  

T h e r e f o r e ,  w e  b e l i e v e  t h e  Railroad acted r e a s o n a b l y  i n  
a c c e p t i n g  t h e  f ac t  t h a t  Bear Pump's o f f e r e d  sys t ems  con- 
formed to  t h e  RFP r e q u i r e m e n t s ,  and i n  awarding a c o n t r a c t  
based on  i n i t i a l  proposals. 

The protest  is d e n i e d .  

d & &  
l e r  Genera l  

o f  t h e  Uni ted  States  

* I  
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